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Association Activities 


THE REGIONAL rounds of The National Moot Court Competi- 
tion, sponsored by the Young Lawyers Committee, Robert Coul- 
son, Chairman, were held at the House of the Association on 
November 13 and 14. Brooklyn Law School was the winner and 
was presented with the Whitney North Seymour Award, a silver 
bowl. Brooklyn will now be eligible to enter the final rounds of 
the competition to be held at the House of the Association on 
December 17 through 19. Columbia University School of Law 
was Brooklyn’s opponent in the final rounds. 


e@o 


THE COMMITTEE on Trade Regulation, E. Nobles Lowe, Chair- 
man, has organized its work for the coming year by appointing 
five subcommittees to consider the following subjects: Sherman 
Act; Robinson-Patman Act; Clayton Act; Federal Trade Com- 
mission; and developments in the courts. 


e@o 


THE ANNUAL photography exhibit, sponsored by the Committee 
on Art, Edmund T. Delaney, Chairman, was opened with a 
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reception on December 2. Participation this year was exception- 
ally large. Lester Nelson was Chairman of the Subcommittee in 
charge of the show. 
e@o 

JUSTICE JOHN M. HARLAN delivered the Eighteenth Annual Ben- 
jamin N. Cardozo Lecture to an audience that overflowed the 
capacity of the Meeting Hall. Justice Harlan’s lecture is pub- 
lished in this number of THE RECORD. 


voy 


THE COMMITTEE on Administrative Law, Justin N. Feldman, 
Chairman, has undertaken as its first project of the year a review 
of and the formulation of recommendations concerning the 
standards, criteria and techniques used by federal administrative 
agencies in the grant of franchises and licenses. 


e@o 


THE HONORABLE Harold R. Medina will be the guest of honor 
at the Annual Twelfth Night Party sponsored by the Committee 
on Entertainment, Eugene A. Leiman, Chairman. Details of the 
program have been mailed to the membership. 


emo 


THE XI ANNUAL Conference of the Inter-American Bar Asso- 
ciation will be held in Miami, Florida in April. Members of the 
Association are eligible for individual membership in the Inter- 
American Bar Association. Inquiries should be addressed to 
William Roy Vallance, Secretary General, 1129 Vermont Avenue, 


Washington 5, D.C. 
ome 


THE FOLLOWING is a summary, prepared by William J. Cantwell, 
the Association’s legislative representative, of the action taken by 
the legislature on bills sponsored by the Association. Mr. Cant- 
well will continue to represent the Association at the 1959 session 
of the legislature: 

“Three committees of the Association directly sponsored six 
bills which were introduced in the New York Legislature during 
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the 1958 session, and one other committee took a participating 
interest in the sponsorship of another bill. Of these seven bills, 
five were passed by the Legislature and three were enacted into 
law, the other two being vetoed by the Governor. 

“The Committee on the Surrogates’ Courts sponsored two bills, 
one dealing with the compensation of Committees as set forth in 
the Civil Practice Act, and the other dealing with the creation 
and exercise of a power of appointment, which bills became 
Chapters 264 and 359, Laws, 1958, respectively. 

“The Committee on Real Property sponscred three bills. One, 
which dealt with the permissive waiver of liability in re mortgage 
bonds or notes, passed both houses of the Legislature on March 
13, 1958, only to be vetoed by the Governor without a memoran- 
dum on April 10, 1958. The other two, dealing with the remedies 
of a landlord to recover possession of real property from a tenant 
and the effect of a holding over by a tenant after expiration of 
tenancy, failed of passage. 

“The Committee on the Bill of Rights sponsored a single bill, 
dealing with the attorney-client privilege, which was passed and 
signed by the Governor and became Chapter 851, Laws, 1958. 
The Special Committee on Wiretapping and Eavesdropping Leg- 
islation took a paternal interest in a bill, dealing with the admissi- 
bility of evidence obtained by eavesdropping, introduced by 
Assemblyman Walmsley with the blessing of Assemblyman 
Savarese’s legislative Committee on Interception of Communica- 
tions. The bill was vetoed by the Governor on April 14, 1958 
with a memorandum.” 

°o@o 
THE COMMITTEE on the Municipal Court, Benedict Ginsberg, 
Chairman, has been cooperating with a committee of judges of 
the court in the preparation of a list of books for the proposed 
new Municipal Court library. 


ojo 


THE COMMITTEE on Municipal Affairs, Joseph D. McGoldrick, 
Chairman, will devote its monthly meetings to one topic with an 
expert on that topic as a guest of the committee. The topics to 
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be covered are education, traffic and transportation, housing, law 
enforcement, and metropolitan government. 


o@o 
HARRISON TWEED discussed “Court Reorganization” before the 
Section on Litigation, Paul W. Williams, Chairman. 

The Section on Wills, Trusts and Estates, Joel Irving Fried- 
man, Chairman, had Peter Miller as its guest speaker, who dis. 
cussed “Estate Planning for the Corporate Executive—Current 
Developments.” This was a joint meeting with the Section on 
Banking, Corporation and Business Law, John R. Raben, 
Chairman. 

The Committee on Real Property Law, Mendes Hershman, 
Chairman, held a symposium on “The Why and the How of Real 
Estate Syndications.” The speakers were Milton P. Kroll, Esq., 
former Associate General Counsel of the Securities and Exchange 
Commission; Harry B. Helmsley, President, Helmsley-Spear, Inc.; 
Lawrence A. Wien, Louis Greenblatt and Harry Janin, all mem- 
bers of the New York Bar. 

°@o 

FIFIELD WORKUM, Chairman of the Special Committee to Study 
Passport Procedures, announced on November 23 the publica- 
tion of the Committee’s report entitled “Freedom to Travel.” 
The report is being published in a 150 page volume by Dodd, 
Mead & Co. Members of the Committee are Alexis C. Coudert, 
William A. Delano, Haliburton Fales, gnd, Adrian S. Fisher, 
Manly Fleischmann, Ewen C. MacVeagh and Gerard Swope, Jr. 
For its staff the Committee retained Professor Robert B. McKay 
and Professor Cecil J. Olmstead, members of the faculty of New 
York University Law School. 

In the report, the Committee states that it recognizes the neces- 
sity for some restrictions upon an absolute freedom to travel, but 
the Committee, nonetheless, believes that freedom to travel is so 
closely related to First Amendment freedoms that it should be 
denied only when its free exercise would endanger vital national 
security interests of the United States. The report further states 
that, from the information the Committee has been able to obtain, 
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529 
it “is satisfied that the well-being of the nation will not be endan- 
gered by permitting American citizens to travel abroad with a 
minimum of restraint.” 

The Committee’s task in reaching a workable solution is indi- 





“ cated by various passages in the report to the effect that the main 
-d- difficulty lies in defining the boundaries of appropriate restric- 
“< tions which the Government may impose on its citizens—restric- 
- tions which are consistent with the ideal of free travel and with 
ms the Constitutional rights of the individual and with the best 
~ interests and protection of the nation as a whole. 

The Committee concludes that recent regulations and prac- 
-" tices have authorized denial of passports for a variety of reasons 
eal which seem to the Committee to be inadequate to support the 
, deprivation of such an important right as the citizen’s right to 
: travel abroad. Its report points out, also, that decisions of the 
i: Supreme Court rendered in the Spring of 1958 held that some 
ne of the recently applicable grounds for denial lacked necessary 

statutory authorization, and that new legislation is desirable. 
The report recommends that Congress replace the existing 
dy uncoordinated statutes with a new law governing the issue and 
cq. | denial of passports and the authority of the Department of State 
4” § toprohibit foreign travel by United States citizens. The Commit- 
dd, tee’s recommendations include the following as controlling prin- 
my ciples regarding foreign travel by American citizens: 


1. Area Restraints: Travel abroad by all United States citizens 
}. § ™Y be prohibited in areas where the Secretary of State deter- 
mines that such prohibitions should be imposed in the national 


kay § ered ; nana 

lew § interest, but only in situations of exceptional gravity. The imposi- 
tion of area restrictions should be accompanied by a statement 

ces. | by the Secretary of State setting forth the reasons therefor. Excep- 


but § [ons to general area prohibitions, permitting travel by particular 
ss0 § individuals or groups, may be made by the Secretary of State in 

be § his discretion. 

nal 2. Individual Restraints Upon National Security Grounds: 

ates | ltavel abroad by individual United States citizens may be 
restrained and passports may be denied to citizens as to whom 
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the Secretary finds reasonable grounds to believe that their actiy. 
ities abroad would endanger the national security of the United 
States by (1) transmitting, without proper authority, security 
information of the United States; (2) inciting hostilities or con. 
flicts which might involve the United States; (3) inciting attacks 
by force upon the United States or attempts to overthrow its 
government by force and violence. 

The report proposes that travel should not be restrained and 
passports should not be denied solely on the basis of membership 
in any organization, association with any individual or group, 
adherence to unpopular views, or criticism of the United States 
or its domestic or foreign policies. Thus, action hostile to the 
national security of the United States must be reasonably antic- 
ipated, as opposed to mere speech or the holding of opinions; and 
there must be an evidentiary showing that travel of a particular 
individual will constitute a definable danger to the national 
security of the United States. 

Regarding the standards proposed by the Committee, the 
report states that they “have been arrived at after weighing the 
objective of national self-preservation and the preservation of a 
society dedicated to individual freedoms.” 

The report includes detailed comment in support of the Com- 
mittee’s recommendations and conclusions, arrived at after more 
than 15 months of study by its 8 members and by its staff. 

The Committee favors continuation of the present “Western 
Hemisphere policy,” which has resulted from the authorization 
given by Congress to the President, and under which the United 
States does not require that its citizens possess a passport before 
traveling to and from Canada, Cuba, Mexico and the other coun- 
tries in the Western Hemisphere. The report then inquires as to 
how much more protection needed by the United States is gained 
by denying passports for travel outside of the Western Hemi- 
sphere, when its northern border and its southern border are 
open for exit and re-entry by the same citizens without the neces- 
sity that they hold passports. 

The report contains further results of studies, based on the 





info 
ness 
whe 
thar 
enfc 
that 
dene 
and 
note 
spee 
trav 
with 
Dep 





THE 
will 

of th 
ipati 
and 

conf 
Adu 
of th 
of T 
broa 
tinu 
tuni 
aiso 

mad. 
Toc 
thou 
field 








the 
the 
Ea 


ore 


ern 


ted 
ore 
un- 
s to 
ned 








ASSOCIATION ACTIVITIES 531 


information available to the Committee, regarding the lawful- 
ness of activities abroad by suspected individuals and regarding 
whether they can actually create more damage, being abroad, 
than they may lawfully create at home. It also proposes that 
enforceable penalties for violations of the new law be set forth, 
that the law should govern the subjects of the disclosure of evi- 
dence and the confrontation of witnesses in passport proceedings 
and that departmental regulations should be revised. ‘The report 
notes that in 1957 more than 600,000 passports were issued 
speedily and efficiently, and that, as facilities for international 
travel are improved, a progressively larger number will be issued, 
with similar expedition and a conscientious effort by the State 
Department to maintain high-grade service to citizen applicants. 


0@o 


THE AMERICAN Bar Association and The American Law Institute 
will sponsor a “National Conference on Continuing Education 
of the Bar’’ to be held at Arden House, December 16 to 19. Partic- 
ipating will be 110 lawyers, judges and law school professors. State 
and the larger local bar associations will be represented. The 
conference has been made possible by a grant from the Fund for 
Adult Education. In a joint statement President Ross L. Malone 
of the American Bar Association and President Harrison Tweed 
of The American Law Institute said, ““What is needed now is a 
broadening and intensification of the present program of con- 
tinuing legal education, so that the lawyer will have better oppor- 
tunities not only to improve his professional competence, but 
also to learn how best to meet the increasing demands that are 
made on him to assume new social and public responsibilities. 
To do this, the program must be expanded along lines carefully 
thought out by lawyers who are most active and informed in this 
field. This conference is a first step.” 





The Calendar of the Association 


December 1 


December 2 


December 3 


December 8 


December 9 


December 10 


December 11 


December 15 


December 16 


for December and January 


(as of December 5, 1958) 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Rent Control Laws 
Dinner Meeting of Committee on Law Reform 
Meeting of Committee on Patents 

Dinner Meeting of Committee on the City Court 
Meeting of Committee on Surrogates’ Courts 


Opening of Photographic Show, 4:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Labor Law 

Meeting of Committee on the Domestic Relations 
Court 

Dinner Meeting of Committee on Federal Legislation 


Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 


Meeting of Committee on State Legislation 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on the Bill of Rights 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on Entertainment 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Aeronautics 
Dinner Meeting of Committee on Trade Regulation 


Meeting of Library Committee 
Meeting of Section on Corporate Law Departments 


Meeting of Section on Banking, Corporation and 
Business Law 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Real Property Law 
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December 17 


December 18 


December 19 


December 22 


January 


January 
January 


January 


January 


January 


January 


January 


12 


14 


15 


19 


20 
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Meeting of Committee on Admissions 
National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


Meeting of Special Committee to Cooperate with the 
Family Part of the Supreme Court of New York 
County 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Medical Juris- 
prudence 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Twelfth Night Festival. Sponsorship Entertainment 
Committee 


Meeting of Section on Litigation 

Dinner Meeting of Committee on Insurance Law 

Dinner Meeting of Committee on the Domestic Rela- 
tions Court 

Dinner Meeting of Committee on Federal Legislation 


Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Legal Aid 

Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on Foreign Law 


Meeting of Committee on Arbitration 
Dinner Meeting of Committee on Art 
Dinner Meeting of Committee on Aeronautics 


Meeting of Library Committee 
Meeting of Section on Jurisprudence and Comparative 
Law 


Stated Meeting of the Association, 5:00 P.M., Buffet 
Supper, 7:15 P.M. 
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28 


29 
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31 
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Meeting of Committee on Admissions 

Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Municipal Affairs 


Meeting of Section on Corporate Law Departments 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Joint Medica]-Legal Committee 

Meeting of Section on Labor Law 


Dinner Meeting of Special Committee on Military 
Justice 


Dinner Meeting of Special Committee to Cooperate 
with the Family Part of the Supreme Court of New 
York County 

Meeting of Committee on Arbitration 


Meeting of New York State Bar Association Section on 
Food, Drug and Cosmetic Law 


Meeting of New York State Bar Association Section on 
Antitrust Law 


Annual Meeting of New York State Bar Association 


Annual Meeting of New York State Bar Association 
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The President’s Letter 


To the Members of the Association: 


At the Stated Meeting on December g we welcomed to Honor- 
ary Membership an old and valued friend of the Association, Sir 
Leslie Knox Munro, formerly Ambassador Extraordinary and 
Plenipotentiary from New Zealand. Sir Leslie’s distinguished 
record eminently qualifies him to join those few lawyers and 
judges who, in the words of our Constitution, are of “‘pre-eminent 
distinction in the legal profession.” 

At the Stated Meeting of December g, we were honored to have 
as our guest The Honorable Bernard Botein, Presiding Justice 
of the Appellate Division, First Department, who explained to 
us the recommendations of the Judicial Conference, of which he 
isa distinguished member, for modernization of the court struc- 
ture in the State of New York. The Association’s Special Com- 
mittee on the Administration of Justice, of which William C. 
Chanler is Chairman, has conducted an intensive study of the 
Judicial Conference plan and has made its recommendations to 
the Conference. Our Association has long been in the forefront 
in the cause of court reorganization to meet modern needs, and 
Iam confident that our membership will support the program 
of the Judicial Conference as the most practical means of achiev- 
ing substantial progress towards this goal. I hope that all of our 
members will not only study the plan but will actively enlist the 
aid of their friends and their communities to the end that the 
Judicial Conference plan may be adopted at the coming session 
of the Legislature. 

On November 24, 1958, the Special Committee to Study Pass- 
port Procedures issued its report, “Freedom to Travel.” This 
report culminates two years of intensive effort by a distinguished 
Committee consisting of Fifield Workum as Chairman, Alexis C. 
Coudert, William A. Delano, Haliburton Fales, gnd, Adrian S. 
Fisher, Manly Fleischmann, Ewen C. MacVeagh and Gerard 
Swope, Jr. Professors Robert B. McKay and Cecil J. Olmstead of 
New York University made up the Staff. The report consists of a 
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150-page volume published by Dodd, Mead & Company which 
I hope many of our members will be interested in obtaining. The 
report reviews the statutes and regulations dealing with passports 
and the judicial decisions on the subject and makes detailed rec. 
ommendations which should be of inestimable value to the Con- 
gress when it considers legislation during the coming session. 
We all owe a deep debt of gratitude to the Committee and the 
Staff for the splendid job they have turned out. 

Of inestimable value to the President of this Association is the 
inspiration that comes from the knowledge of the great lawyers 
who have occupied that office. Among the greatest of these was 
the late Samuel Seabury, and I would like to quote to the mem- 
bership from a moving memorial to Judge Seabury prepared by 
Judge Joseph M. Proskauer: 

“Samuel Seabury, LL.B. (New York Law School, 1893), L.H.D. 
(Hobart College, 1931), LL.D. (Colgate, 1931, Washington & 
Jefferson, 1932, Harvard, 1932, University of Michigan, 1933, 
Muehlenburg, 1933, Columbia, 1933, University of Rochester, 
1933, Princeton, 1933, Rutgers, 1934, Dartmouth, 1934, and 
Wabash, 1947), a member of the Association since 1925, and its 
President from 1939 to 1941, died at East Hampton, Long Island, 
on May 7, 1958. During his membership in the Association, 
Judge Seabury had served on the Committee on Ambulance 
Chasing (1928-29), the Committee on Additional Judges (1928- 
29), the Executive Committee (1930-31 and 1939-41), Commit- 
tee on the Judiciary (1930-34), the Committee on Reception of 
Distinguished Visitors (1930-33), the Committee on Professional 
Ethics (1935-38), the Committee on the Selection of Judges 
(1935-35), the Nominating Committee (1932-42), the Commit- 
tee on the National Bar Program (1933-36), the Committee on 
Post-Admission Legal Education (1937-39), the Committee to 
Report on Federal Legislation on Pending Constitutional Amend- 
ments (1937-38), the Committee on the Constitutional Conven- 
tion (1937-38), the Finance Committee (1939-41), the Committee 
on the Judicial Council (1944-46), the Committee on Municipal 
Affairs (1948-50) and the Advisory Committee to the Executive 
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Committee (1955-58). He also served as a Vice-President of the 
Association from 1929 to 1930. 

“Judge Seabury was born in New York City on February 22, 
1873, the son of the Rev. William Jones Seabury and Alice Van 
Wyck Seabury. He was a direct descendant of the Rev. Samuel 
Seabury, the first Bishop of the Protestant Episcopal Church in 
North America. 

“He attended the Trinity School and the Wilson & Kellogg 
School, both in New York City, but received most of his educa- 
tion privately, principally from his father. 

“He became interested in public affairs at an early age. As a 
young man, he was a disciple of Henry George and participated 
in the social philosopher’s campaign for the mayoralty of New 
York on the Single Tax ticket. His veneration of Henry George 
remained with him throughout his life. 

“He was elected a Justice of the City Court of the City of New 
York in 1901, a Justice of the Supreme Court in 1907 and an 
Associate Judge of the Court of Appeals in 1914. He retired 
from the Bench upon receiving the Democratic nomination for 
Governor of New York in 1916. He was defeated in the guber- 
natorial election by Charles S. Whitman who, as District Attor- 
ney, had prosecuted Police Lieutenant Becker in the Rosenthal 
murder case before Judge Seabury holding a special Criminal 
Term of the Supreme Court. 

“After his campaign for the governorship, Judge Seabury re- 
turned to private practice. He declined many offers of partnership 
in distinguished firms, and accepted retainers only from other 
members of the Bar, as if he were a barrister in the British tradi- 
tion, which he greatly admired. During the years between 1916 
and 1930, he lived quietly, dividing his time between his law 
office at 120 Broadway, his City home on East 63rd Street, and 
his country estate, Wyandanch Farm at East Hampton, Long 
Island, where he spent his happiest hours surrounded by his 
acres and the books in his vast library. 

“This privacy was interrupted during a trip abroad in August 
of 1930, when he received a cablegram advising him that he had 
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been designated as Referee of the Appellate Division, First 
Department, to conduct an investigation of the Magistrates’ 
Courts of this City. At the suggestion of this Association, he desig. 
nated the late Isidore J. Kresel as his counsel. After a short time, 
Mr. Kresel was obliged to resign as counsel, and Judge Seabury 
carried on with a staff of young lawyers as investigators. The 
investigation disclosed scandalous conditions involving a corrupt 
ring of policemen, lawyers, an Assistant District Attorney and 
bail bondsmen. Five Magistrates resigned under fire or were 
removed by the Appellate Division after trial, several lawyers 
were disbarred on charges filed and prosecuted by this Associa- 
tion, and a number of others, including policemen, were con- 
victed of extortion and other crimes and sentenced to State’s 
prison. 

“The disclosures of the Magistrates’ Court investigation resulted 
in an undeniable public demand for a general house cleaning. 
In 1931, Judge Seabury was given the additional assignment of 
serving as Moreland Commissioner by appointment of Governor 
Franklin D. Roosevelt to investigate the District Attorney of 
New York County and was designated as Counsel to the Joint 
Legislative Committee to Investigate the Affairs of the City of 
New York. His labors in these activities resulted in disclosure 
of wide-spread municipal corruption extending through the City 
government up to and including the office of the Mayor. 

“Despite these disclosures, the Legislative Committee did not 
file removal charges against the Mayor, but such charges were 
filed with Governor Roosevelt by Judge Seabury and were prose- 
cuted by him as a private citizen, at his own personal expense. 
The trial of the charges before the Governor proceeded at the 
Executive Chamber in the State Capitol during the Summer of 
1932 and led to the resignation of the Mayor. 

“This conclusion of the Walker case was the end of the active 
phase of Judge Seabury’s historic investigations. After a lengthy 
period of research, he presented a series of reports in which he 
recommended far-reaching changes in the inferior Criminal 
Courts and in the organization of the City government. These 
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recommendations included a proposal for the adoption of a new 
City Charter, and led to the creation of a Charter Commission 
and the ultimate adoption of the New York City Charter and 
Administrative Code, substantially in the form in which they 
now exist. 

“Largely through his community influence Fiorello H. La- 
Guardia was elected and served three terms as Mayor. 

“These laborious undertakings were carried on by Judge Sea- 
bury without thought of personal benefit or reward. When the 
investigations started in 1930, Judge Seabury had a large and 
expensive legal establishment at 120 Broadway. From the begin- 
ning of the investigations until their conclusion, he suspended 
his private law practice. His private offices were placed entirely 
at the disposal of the investigation, and his experienced and 
highly-paid law associates, together with his clerical force, were 
transferred to the work of the investigations. Judge Seabury 
throughout the entire period defrayed the cost of maintaining 
his law offices and paid the salaries of his staff and associates out 
of his personal funds, without reimbursement. He declined to 
accept any fee for his services as Referee, though pressed by the 
Justices of the Appellate Division to accept one. It was only at 
the conclusion of the legislative investigation that he was im- 
pelled by the substantial depletion of his personal resources to 
accept a modest fee for his services to the Legislative Committee. 

“Judge Seabury spent fifty years in devoted companionship with 
his wife, Maud Richey Seabury, whom he married in 1900 and 
who predeceased him by eight years. After Mrs. Seabury’s death, 
Judge Seabury gave up his City residence and retired to his home 
in East Hampton. His final years were spent in a nursing home. 

“In addition to his many services in our Association, he was 
active in many other activities of the Bar. He was President of 
the New York County Lawyers’ Association from 1925 to 1927, 
President of the New York State Bar Association from 1932 to 
1934, and President of the New York Law Institute from 1937 
to 1950. He was a member of the Manhattan Club, City Club, 
Bankers Club, Lawyers Club, Hardware Club, the Down Town 
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Association, the Century Association, the Wall Street Club, the 
National Golf Links of America, the Apawamis Club and the 
Maidstone Club of East Hampton. 

“Appraisal of the life and achievement of Samuel Seabury seems 
like a vindication of the prophetic utterance of de ‘Tocqueville: 
“I cannot believe that a republic could subsist at the present 
time if the influence of lawyers in public business did not increase 
in proportion to the power of the people.” The ultimate teaching 
of his life for his brethren in the profession is that there rests on 
every lawyer the obligation which he so proudly discharged of 
unselfish dedication to the good of the country and to humanity. 
He himself wrote: “Human society needs the inspiration of great 
ideals * * * If the need is met it will be by great leaders giving 
them expression and the capacity of the people to prove them- 
selves worthy of them.” 

“He was a great leader; he nobly gave the inspiration of great 
ideals; and he went far to elicit from the people a capacity to 
prove themselves worthy of these great ideals. Thus the memory 
of this man and his work will always stand for the members of 
the Bar as a challenge and an inspiration.” 

Dun ey B. BonsaL 


December, 1958 
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Manning the Dikes 


SOME COMMENTS ON THE STATUTORY CERTIORARI 
JURISDICTION AND JURISDICTIONAL STATEMENT 
PRACTICE OF THE SUPREME COURT OF 
THE UNITED STATES 


By ‘THE HONORABLE JOHN M. HARLAN 


THE EIGHTEENTH ANNUAL BENJAMIN N. CARDOZO LECTURE 
DELIVERED BEFORE THE ASSOCIATION OF THE BAR OF 
THE CITY OF NEW YORK ON OCTOBER 28, 1958 


At the outset permit me to echo the opening remarks of my 
predecessors on this occasion by saying that I feel much honored 
to be asked to make this address under the auspices of a lecture- 
ship which bears the name of Mr. Justice Cardozo. Perhaps I 
should say Judge Cardozo, for that is the way we New Yorkers 
still like to think of him. 

To fulfill such an assignment might be thought to face one 
with special difficulties in the choice of a subject. Yet such was 
the range of mind and talents of this great judge that he who has 
the privilege which is mine this evening can proceed to his task 
without undue concern lest the selection of a topic within his 
own competence might be considered outside the scope of the 
purposes for which this lectureship was founded. Thus reassured, 
I thought it not inappropriate to choose a subject relating to the 
work of the tribunal on which I serve, and on which Mr. Justice 
Cardozo ended his distinguished career. I shall venture to discuss 
some aspects of the statutory certiorari jurisdiction and juris- 
dictional statement practice of the Supreme Court of the United 
States, a subject which I have entitled “Manning the Dikes.” 

I hasten to disabuse you of any impression that this is a narrow 
procedural topic. Rather it is an aspect of one of the great prob- 
lems confronting the administration of justice in this Country 
today, namely, how are the courts to keep on top of their ever- 
increasing work load? In my view we are too often prone to think 
of solutions for that problem in terms of increased judicial man- 
power, forgetting that effective administration, insistence upon 
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high quality in judicial appointments, sound procedural rules, 
and, I may add, a sense of responsibility on the part of the Bar 
in not cluttering up the courts with needless litigation are also 
indispensable factors in the satisfactory functioning of any judi- 
cial system. 

While I would be the last to deny the need for additional judges 
in some of our busiest districts and circuits, we should not deceive 
ourselves into believing that such is the cure for delayed justice 
in all circumstances. Certainly the addition of more Justices to 
the Supreme Court would not help matters there. For so long 
as the Court continues to sit as a unit, as the nature of its business, 
if not the Constitution, certainly requires, an increase in the 
size of the Court would unquestionably slow up the conduct of 
its operations. As Chief Justice Hughes put it to the Congress in 
1937: “There would be more judges to hear, more judges to 
confer, more judges to discuss, more judges to be convinced and 
to decide.” ? 

The Court’s ability to keep abreast of its work, and otherwise 
function properly, depends almost entirely upon its powers of 
selective control over the intake and dispatch of new business, 
represented by the Court’s statutory certiorari jurisdiction and 
jurisdictional statement practice. And, as I shall try to show, the 
effectiveness of these procedures is becoming increasingly depend- 
ent on the Bar’s understanding and use of them with appropriate 
regard to the purposes of each. 


1. WHY CERTIORARI JURISDICTION IS INDISPENSABLE TO 
THE PROPER FUNCTIONING OF THE COURT 


The Supreme Court possesses both original and appellate juris- 
diction, but the former accounts for only a small fraction of the 
Court’s total business. Last Term, for example, the Court's 
dockets contained only 13 original cases, as against 1,995 appel- 
late cases.2? The Court’s appellate jurisdiction in turn is divided 


1§$. Rep. No. 711, 75th Cong., ist Sess., p. 40. 
2 These and the other statistics contained in this paper come from the office of 
the Clerk of the Supreme Court of the United States, except as otherwise indicated. 
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into obligatory and discretionary jurisdiction. The obligatory 
jurisdiction consists of appeals, in which litigants come to the 
Court as a matter of right. The discretionary jurisdiction is rep- 
resented by the Court’s power to grant statutory writs of certi- 
orari to bring up cases deemed of sufficient importance for review, - 
and to issue common law, or so-called extraordinary, writs in aid 
of its appellate jurisdiction. I shall not be concerned with the 
latter writs tonight. 

Certiorari jurisdiction in its present scope is the product of 
an era when the Court was faced with mounting arrearages in the 
dispatch of its business. Prior to 1925 the appellate docket repre- 
sented about 80% obligatory, and 20% discretionary, or certi- 
orari, jurisdiction.* This state of affairs had led to a great 
clogging of the Court’s docket, with consequent delays in the 
hearing of cases. The time between the docketing and argument 
of a case was then estimated to run from 12 to 24 months¢ 

In 1922, as a result of studies made by a Committee of the 
Court under the successive chairmanships of Justices Day and 
Van Devanter, there was introduced in the Congress the so-called 
Judges’ Bill which, substantially as drafted by Mr. Justice Van 
Devanter, became the Judiciary Act of 1925.5 The Bill greatly 
enlarged the discretionary jurisdiction of the Court at the expense 
of its obligatory jurisdiction, and “placed the control of the 
Court’s business, in effect, within the Court’s discretion.” ® While 
the Act of 1925 did not wholly do away with the Court’s obliga- 
tory jurisdiction, such jurisdiction was limited to certain types 
of cases coming directly from the federal district courts, and to 
a narrow class of questions arising in state court litigations. All 
the rest of the Court’s appellate jurisdiction was made discretion- 


3 Burton, “Judging Is Also Administration,” 21 Temple L. Q. 77-90. Certiorari 
as a method of appellate review was first introduced in 1891 by 26 Stat. 826, 828, 
but was limited to those cases in the Circuit Courts of Appeals which were not 
otherwise reviewable. Between 1891 and 1925 it was extended to certain cases in 
other federal and state courts. Robertson and Kirkham, “Jurisdiction of the 
Supreme Court of the United States” (Wolfson and Kurland ed. 1951) pp. 589, 590. 

4 Frankfurter and Landis, ““The Business of the Supreme Court,” p. 257. 

5 For a history of the Act, see ibid., c. VII. 

6 Maryland v. Baltimore Radio Show, Inc., 338 U. S. 912, 918 (Opinion of Frank- 
furter, J.). 
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ary. In particular all judgments of the federal Courts of Appeals 
were thereafter solely reviewable by certiorari, except in the 
single instance where a state statute had been held repugnant to 
the Constitution, treaties or laws of the United States, in which 
case the judgment was reviewable by appeal.’/ In terms of cases 
filed, obligatory jurisdiction currently accounts for something 
less than 9% of the Court’s appellate business. 

Without this large measure of control over the intake of new 
cases the Court would soon again fall into serious trouble. The 
last Term’s business sufficiently illustrates the point. At the 1957 
Term a total of 1,782 appellate cases were finally disposed of, but 
only 297 of these involved adjudications on the merits. The bal- 
ance represented denials of petitions for certiorari, dismissals of 
appeals upon jurisdictional statements, and refusals of extra- 
ordinary writs. Since it was necessary for the Court to remain in 
regular session until the last day of June in order to dispose of 
its Argument List, the Term being the longest of any within the 
last 38 years, it is not difficult to understand how soon an unman- 
ageable backlog of unfinished business would build up if any 
substantial number of the cases dealt with had been the subject 
of obligatory jurisdiction. It is no answer to say that the Court 
could nonetheless protect itself against such a situation by resort- 
ing to its powers of summary disposition upon jurisdictional state- 
ments. The reasons for this I shall touch upon in a moment. 

The importance of certiorari jurisdiction does not, however, 
end with a statistical approach to the business of the Court, for 
that jurisdiction has two other, though perhaps less obvious, 
aspects, With general calendar delays obviated, the need for hear- 
ing out of turn important issues which should be promptly dis- 
patched has largely been eliminated. Under the current tempo 
of business any case in which certiorari has been granted or prob- 


7See Frankfurter and Landis, supra, pp. 262-265, 286, n. 118; 28 U. S. C. 
§1254 (2). 

8 The 1956 Term was extended until July 11 in order to enable the Court to 
hear and determine Wilson v. Girard, 354 U. S. 524. Except for this case the Term 
would have ended on June 17. 
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able jurisdiction noted prior to the first of January of any Term 
can usually be disposed of on the merits during the same Term. 
In addition the certiorari system affords the Court opportunities 
for more mature deliberation upon cases decided on the merits 
than would otherwise be possible. For a large volume of unfin- 
ished business would be bound to have an unfortunate impact 
on the decisional process, in that the Court, working under the 
compulsion of keeping its docket reasonably current, would in- 
evitably have to deny itself the opportunity for unhurried reflec- 
tion which is so indispensable to sound decision in all but the 
perfunctory type of case. 


2. THE JURISDICTIONAL STATEMENT—ANOTHER ASPECT 
OF DOCKET CONTROL 


The jurisdictional statement is a court-made device, introduced 
in 1928, designed to give the Court some measure of control over 
its obligatory jurisdiction by enabling it to dispose of unmeri- 
torious or trivial appeals before they reach the Argument List. 
At the time an appeal from a federal or state court judgment is 
docketed the appellant must file with his appeal papers, and 
serve upon the appellee, a statement showing, among other 
things, the basis of the Court’s jurisdiction; that the federal 
question sought to be presented is substantial, if the appeal is 
from a state court; and, if the appeal is from a federal court, 
the reasons why the questions on which review is sought are 
so substantial as to require that the case be placed upon the 
Argument List, rather than be disposed of without argument. 
The appellee may then file a motion to dismiss or affirm the 
judgment appealed from, in which event the appellant has 
the right to file a brief in opposition. Upon these submissions the 
Court will either (1) retain the case for argument, by noting 
probable jurisdiction or postponing consideration of jurisdiction 
to the hearing on the merits, or (2) summarily dispose of the case 
without arguments or further briefs, by dismissing the appeal for 
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want of jurisdiction or the lack of a substantial federal question, 
or by affirming the judgment of the lower court. Sometimes the 
Court also will reverse a case upon the jurisdictional statement, 
if it deems the decision below so clearly wrong as not to require 
plenary consideration.® 

As a conservation measure the jurisdictional statement has a 
much narrower significance than certiorari. This is so for two 
reasons. In the first place, discretion to dispose of an appeal with- 
out argument should be exercised more sparingly than where the 
question is simply whether to review a case or not. ‘The appellant 
in a case that is not obviously devoid of substance comes to the 
Court as a matter of right, and disposition of such a case involves 
adjudication on the merits with all of its consequences. On certi- 
orari, on the other hand, a case reaches the Court only by leave, 
and, as is noted later, a denial of review carries none of the con- 
sequences of adjudication. In the second place, jurisdictional 
statements reach a much smaller share of the Court’s appellate 
business than does certiorari. For example, during the last three 
Terms a total of 4,265 petitions for certiorari were filed, as 
against a total of 386 appeals. Nevertheless, despite its more 
limited significance, the jurisdictional statement practice plays 
a highly useful role in conserving the energies of the Court. 


3. THERE IS EVIDENTLY WIDESPREAD MISUNDERSTANDING AT 
THE BAR AS TO THE FACTORS GOVERNING CERTIORARI 
JURISDICTION AND, TO SOME EXTENT, AS TO THE 
JURISDICTIONAL STATEMENT PRACTICE 


The operation of the certiorari system since the passage of the 
Judiciary Act of 1925 has disclosed a striking phenomenon, 
namely, that the proportion of petitions for certiorari granted to 
the number of petitions acted on by the Court at each Term has 
been both small and remarkably constant. In the thirty-three 
Terms since the passage of the Act that proportion has varied 


® During the last three Terms there have only been 13 such cases. 
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only between approximately 13 and 22 percent.'° In 1937 Chief 
Justice Hughes described the situation in these words: 


“T think that it is safe to say that about 60 percent of the 
applications for certiorari are wholly without merit and 
ought never to have been made. There are probably about 
20 percent or so in addition which have a fair degree of 
plausibility, but which fail to survive critical examina- 
tion. The remainder, falling short, I believe, of 20 per- 
cent, show substantial grounds and are granted.” 


The late Chief Justice took occasion to repeat the statement more 
than once in his annual address to the American Law Institute. 

Putting aside petitions for certiorari filed in forma pauperis, 
which are usually prepared by the litigants themselves without 
the assistance of a lawyer, the following statistics for the last three 
Terms indicate that the situation described by the Chief Justice 
has not improved: 


No. Pet’ns No. Pet’ns Percent 
Term Acted On Granted Granted 
1955 766 123 16.1 
1956 803 139 17.3 
1957 780 110 14.1 


Of the total petitions acted on I think it must be said that more 
than one-half were so untenable that they never should have 
been filed. 

As practically all these petitions were prepared by lawyers this 
would seem to indicate a widespread lack of understanding at 


10 The percentages of “grants” for each of such Terms were as follows: 1925, 
18.3%; 1926, 20%; 1927, 17-4%; 1928, 15.3%; 1929, 19.2%; 1930, 21.9%; 1931, 
18.5%; 1932, 18.5%; 1933, 16.8%; 1934, 19.8%; 1935, 17-1%; 1936, 18.6%; 1937, 
17.7%; 1938, 16%; 1939, 21.4%; 1940, 21.8%; 1941, 17.5%; 1942, 18.5%; 1943, 
15.7%; 1944, 16.1%; 1945, 15.3%; 1946, 12.4%; 1947, 14.9%; 1948, 21.6%; 1949, 
13.3%; 1950, 15.2%; 1951, 15.4%; 1952, 16.1%; 1953, 13%; 1954, 16.9%; 1955, 
16.1%; 1956, 17.3%; 1957, 14.1%. Figures for the 1925-1938 Terms are taken from 
Hart, “The Business of the Supreme Court at the October Terms, 1937 and 1938,” 
53 Harv. L. Rev. 579, 585. Figures for the 1939-1956 Terms are taken from Annual 
Report of the Director of the Administrative Office of the United States Courts, 
1947, P- 93; 1957, Pp. 158. Figures for the 1957 Term supplied by Administrative 
Office of United States Courts. 

11S, Rep. No. 711, 75th Cong., ist Sess., p. 40. 
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the Bar as to the factors which make for certiorari, and also, 
I fear, in some instances a lack of responsible forebearance in the 
filing of petitions which certainly should have been considered 
useless. Support for these conclusions is found in the fact that for 
the same three Terms on Government petitions for certiorari, 
which have to pass muster with the Solicitor General before they 
can be filed, the proportion of “grants” was 61.5%, 73.8% and 
64.5% respectively of the total of such petitions acted on.’ 

The comparable statistics for in forma pauperis petitions, prac- 
tically none of which are prepared by lawyers, are, as might be 
expected, even more aggravated: 


No. Pet’ns No. Pet’ns Percent 
Term Acted On Granted Granted 
1955 595 16 2.7 
1956 622 38 6.1 
1957 682 34 5.0 


In this instance I think it can fairly be estimated that more than 
nine-tenths of the petitions were so insubstantial that they never 
should have been filed. 

This state of affairs not only represents a considerable economic 
waste to litigants, but imposes substantial useless burdens on the 
Court and its staff. For every petition, no matter how improvi- 
dent, must be read and processed. As the total business of the 
Court continues to increase, the amount of time consumed in 
disposing of such futile petitions is coming more and more some- 
thing to be reckoned with. Some measure of the problem is 
revealed by the mounting number of appellate cases disposed 
of during the last twenty-six Terms, which has risen from a total 
of 906 cases at the 1932 Term toa total of 1,782 at the 1957 Term. 
Towards ameliorating this situation is it too much to ask of the 
organized Bar that thought should be given to cultivating among 
lawyers a better understanding of the certiorari system and a 
greater sense of responsibility for exercising real circumspection 
over the cases which they are asked to bring to the Court? 

I realize that the matter is not an easy one with which to deal. 


12 Annual Report of the Solicitor General of the United States, 1958, Table Il. 
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The Supreme Court no longer has a specialized bar, and the 
factors making for certiorari must often appear elusive to the 
occasional practitioner in the Court. Frequently the question 
whether a case is “certworthy” is more a matter of “feel” than 
of precisely ascertainable rules. And since the Court, for reasons 
that will be mentioned later, rarely gives its reasons in particular 
cases for denying certiorari, the factors which are likely to control 
in a given case are not readily within the grasp of many lawyers. 
This combination of circumstances often makes it difficult for a 
lawyer to withstand the normal impulse of a client to carry 
a hard-fought case through to the bitter end. For if a lawyer can- 
not assess with some degree of confidence the imponderables 
involved it is quite understandable that he should conceive it 
to be his duty to try for certiorari. 

Nevertheless, putting aside all of the more subtle considera- 
tions making for or against the granting of the writ, any broad 
look at the character of the cases offered for review is bound to 
lead to the conclusion that a great many petitions for certiorari 
reflect a fundamental misconception as to the role of the Supreme 
Court in our constitutional scheme. Often petitions involving 
state cases seem to proceed on the assumption that the Court 
possesses general powers of review over the state courts. It need 
hardly be said that such a notion is quite mistaken. The juris- 
diction of the Supreme Court to review state judgments is strictly 
limited to questions depending upon the Constitution, laws or 
treaties of the United States. A petition for certiorari which fails 
to show that such a question was necessarily passed upon by the 
highest state court presents nothing for review by the Supreme 
Court. Yet continuingly petitions to review state judgments are 
filed which disclose no vestige of a federal question. 

Similarly petitions seeking review in federal cases often seem 
to reflect the belief that the Court stands in much the same rela- 
tion to the lower federal courts as the highest state courts do to 
the inferior courts in their systems. This too is a mistaken view. 
The Supreme Court is not a court of errors and appeals in the 
same sense as most highest state courts. A federal litigant whose 
case has been through the district court and then the Court of 
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Appeals is deemed to have had his “day in court,” so far as the 
case involves merely the private interests of the parties. If further 
review is to be had by the Supreme Court it must be because of 
the public interest in the questions involved.” The limited 
reach of such review is illustrated by the fact that of the total 
petitions for certiorari filed during the last Term involving judg- 
ments of the federal Courts of Appeals, only some 12.5 percent 
were granted. In broader terms, the Courts of Appeals are in 
fact the courts of last resort in the bulk of federal litigation. Cur- 
rently somewhat less than g percent of all the cases annually 
passing through those courts are adjudicated by the Supreme 
Court on the merits. 

The general principles governing the exercise of certiorari 
jurisdiction, which are set forth in Rule 19 of the Court’s Revised 
Rules,’ reflect these fundamental considerations. These principles 
are, of course, subject to many refinements which are beyond the 
purview of this paper. However, a number of basic propositions 
can be stated which if kept in mind and adhered to by lawyers 
would doubtless result in reducing the volume of fruitless peti- 
tions for certiorari currently being filed. 


13 Chief Justice Hughes, S. Rep. No. 711, 75th Cong., ist Sess., p. 39. 
14 According to the figures of the Administrative Office of the U. S. Courts. 
15 Rule 19. 

CONSIDERATIONS GOVERNING REVIEW ON CERTIORARI 


1. A review on writ of certiorari is not a matter of right, but of sound judicial 
discretion, and will be granted only where there are special and important reasons 
therefor. The following, while neither controlling nor fully measuring the court’s 
discretion, indicate the character of reasons which will be considered: 

(a) Where a state court has decided a federal question of substance not there- 
tofore determined by this court, or has decided it in a way probably not in accord 
with applicable decisions of this court. 

(b) Where a court of appeals has rendered a decision in conflict with the deci- 
sion of another court of appeals on the same matter; or has decided an important 
state or territorial question in a way in conflict with applicable state or territorial 
law; or has decided an important question of federal law which has not been, but 
should be, settled by this court; or has decided a federal question in a way in con- 
flict with applicable decisions of this court; or has so far departed from the accepted 
and usual course of judicial proceedings, or so far sanctioned such a departure by 
a lower court, as to call for an exercise of this court’s power of supervision. 

2. The same general considerations outlined above will control in respect of 
petitions for writs of certiorari to review judgments of the Court of Claims, of the 
Court of Customs and Patent Appeals, or of any other court whose determinations 
are by law reviewable on writ of certiorari. 
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First. A showing that a substantial federal question was neces- 
sarily decided by the highest court of the state to which resort 
could be had is an indispensable requirement of a petition for 
certiorari addressed to a state court judgment.'* Such a showing 
must be precise, both as to the existence of a federal question, 
which goes to the jurisdiction of the Supreme Court, and as to its 
substantiality, which bears upon the exercise of the Court’s dis- 
cretion to grant or refuse the writ. Moreover, even if such a 
question was decided by the state court, it must also appear that 
its judgment cannot be supported on some adequate independent 
state ground, for if the judgment may be attributed to such a 
ground the petition cannot be entertained.’’ On the other hand 
the adequacy of an asserted state ground is a question for the 
Supreme Court itself, and if such a ground is found to be with- 
out any fair or substantial support it will not suffice to defeat 
federal jurisdiction.*® 

Second. The cornerstone of a petition for certiorari in a federal 
case is a showing that the question sought to be reviewed is one 
of general importance. Review by certiorari is “‘in the interest of 
the law, its appropriate exposition and enforcement, not in the 
mere interest of the litigants.” 1° The fact that a case may have 
been wrongly decided as between the parties is not, standing 
alone, enough to assure certiorari. Nor, for that matter, is the 
fact a case may have been rightly decided in itself enough to 
preclude certiorari. 

Third. The most assured way of satisfying the requirement of 
Rule 19 that “special and important reasons” for review exist 
is to show that the issue sought to be reviewed involves a conflict 
of decisions among the lower federal courts on a point of federal 
law. In such a case certiorari will usually be granted to resolve 
the conflict, for uniformity in the law throughout the federal 


16 28 U.S. C. §1257 (3). 

17 See, e.g., Broad River Power Co. v. South Carolina, 281 U. S. 537; Lynch v. 
New York, 293 U. S. 52. 

18 See, e.g., Staub v. City of Baxley, 355 U.S. 313; National Association for the 
Advancement of Colored People v. Alabama, 357 U.S. 449. 

19 Chief Justice Hughes, S. Rep. No. 711, 75th Cong., ist Sess., p. 39; see 
Layne & Bowler Corporation v. Western Well Works, 261 U. S. 387, 393. 
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system is clearly something of prime importance. Yet the lawyer 
who stakes his petition for certiorari upon a “‘conflict”” must have 
in mind some important limitations and qualifications surround- 
ing this ground for review. 

Generally speaking, nothing short of a difference of decision 
between two Courts of Appeals, or between a Court of Appeals 
and the Court of Claims, whose judgments are reviewable directly 
by the Supreme Court, will suffice to satisfy the “conflict” rule. 
A conflict of decision between two district courts is not a ground 
for certiorari, since resolution of such a conflict is a matter 
resting with the Courts of Appeals. Nor, except in very rare 
instances,*° will a conflict between a decision of the Court of 
Appeals and that of a district court in some other circuit suffice. 
Likewise, contrary decisions between different panels of the same 
Court of Appeals will not be considered to present a reviewable 
conflict, since such differences of view are deemed an intramural 
matter to be resolved by the Court of Appeals itself.24 Moreover, 
differences between the Courts of Appeals in two or more circuits 
will not be accepted as a conflict if they can fairly be accounted 
for on the basis of variations in the factual situations among the 
cases involved. Finally, even where a true conflict may be said 
to exist, certiorari will sometimes be denied where it seems likely 
that the conflict may be resolved as a result of future cases in the 
Courts of Appeals, or where the impact of the conflict is narrowly 
confined and is not apt to have continuing future consequences. 
The nub of all these qualifications is that a conflict of decisions 
may safely be relied on as a ground for certiorari only in instances 
where it is clear that the conflict is one that can be effectively 
resolved by the Supreme Court alone, and that the disagreement 
among the lower courts is one that should promptly be dissolved. 


20See Robertson and Kirkham, “Jurisdiction of the Supreme Court of the 
United States” (Wolfson and Kurland ed. 1951) §325. 

21 See Wisniewski v. United States, 353 U.S. 901. One way of settling such inter- 
panel differences is through an en banc sitting of the Court of Appeals. In the 
author’s view the preferable practice is to avoid such intramural conflicts through 
later panels customarily deferring to the decisions of earlier panels, thereby reduc- 
ing en banc sittings to a minimum. 
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Fourth. The test of “‘special and important reasons” for cer- 
tiorari in nonconflict cases is not so susceptible of more or less 
exact statement. In this area the concept is a flexible one which 
will vary with changing circumstances. I think that all that can 
be usefully said here on this score is to emphasize again some- 
thing that cannot be too often repeated, namely, that it is the 
effect of the decision upon the “‘exposition and enforcement”’ of 
the law, rather than its impact upon the parties in a particular 
case, that lies at the heart of the matter. Have you, for example, 
a case which involves a substantial constitutional point, an im- 
portant federal statute which should be authoritatively construed, 
or serious questions of public law, or a case which has been 
decided contrary to controlling decisions of the Supreme Court? 
Or is the issue simply one having no wider reach than a “just” 
result to your client under what may well be a “better view” of 
the law? If the former, your case is at least within the debatable 
class for certiorari; if the latter, the case is not one for the Supreme 
Court. In drawing such lines of demarcation, which are foreign 
to the more familiar standards of appellate review, the lawyer 
who can assess his case with dispassionate objectivity will come 
closer to hitting the mark than the one who can see it only 
through the eyes of his client. 

In venturing to suggest these four general guides to “cert- 
worthiness” I have proceeded from the principal shortcomings 
most frequently revealed by petitions currently being filed with 
the Court. If these few basic factors are kept in mind I am sure 
that many useless petitions for certiorari would be avoided, even 
though most of the lawyers bringing cases to the Court are only 
occasional practitioners there who cannot be expected to be 
versed in the refinements of the certiorari process to the same 
extent as those who have had large experience with the ways of 
the Court. 

The in forma pauperis petitions present a special problem of 
their own. In these cases, now running at the rate of nearly 800 
a year, lawyers rarely participate at the petitioning stage. Most 
of the cases are criminal. While the Court does assign counsel 
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to represent the indigents in those criminal cases which it takes 
for review, the absence of legal advice at the germinating period 
is an unfortunate lack in this area. If criminal indigents were in 
a position to consult counsel before attempting to come to the 
Court a very large number of the futile petitions with which the 
Court is now burdened could undoubtedly be avoided. In addi- 
tion, the danger of meritorious cases suffering inadequate treat- 
ment would be lessened. It is an interesting fact that some of the 
most important criminal cases dealt with by the Court come from 
indigents. It would be a great step forward if through the good 
offices of the Bar some form of legal aid could be made available 
to indigent prisoners at the principal state and federal prisons, 
such as furnishing the wardens with a panel of lawyers who would 
be willing to undertake a service of this kind. 

In concluding this part of the discussion, I might call attention 
to one aspect of the jurisdictional statement procedure the impor- 
tance of which sometimes seems to be overlooked by lawyers 
bringing appeals to the Court. This is the requirement of Rule 15, 
providing that the jurisdictional statement upon an appeal from 
a federal court “‘shall include the reasons why the questions pre- 
sented are so substantial as to require plenary consideration, with 
briefs on the merits and oral argument, for their resolution.”’ Not 
infrequently it seems to be assumed that this requirement has 
not the same importance as the “substantial federal question” 
requirement of Rule 15 relating to appeals from state courts, and 
that a showing that the Court has statutory jurisdiction of a 
federal appeal will suffice to carry the case to the Argument List 
almost as a matter of course. This is not so, for if the question 
involved in such an appeal appears not to be substantial the 
judgment below will be affirmed without argument on the juris- 
dictional statement. The vitality of this requirement is illus- 
trated by the fact that at the last Term 26 out of the 55 federal 
appeals considered were thus summarily affirmed.” It is impor- 
tant therefore that lawyers who expect their appeals to be given 
plenary consideration should be at pains to make a convincing 


22 Not including 3 judgments which were vacated and remanded for mootness. 
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showing in the jurisdictional statement that the federal questions 
involved are substantial. 


4. HOW PETITIONS FOR CERTIORARI ARE HANDLED 
BY THE COURT 


Since coming to the Court, I have been much surprised to find 
how many lawyers still suppose that petitions for certiorari are 
not considered by the Court as a unit; this, despite repeated 
authoritative statements to the contrary. The belief seems to per- 
sist that such petitions are parcelled out among the individual 
Justices, usually according to their circuit assignments, either for 
dispositive action or at least for preliminary examination and 
report to the full membership of the Court. All such assumptions 
are quite erroneous. 

Except for petitions on the Miscellaneous Docket,** which are 
subject to a somewhat different procedure, copies of all papers 
on such applications are distributed to each of the Justices for 
examination, and the petitions are then acted on by the Court 
at its next Conference. The “Miscellaneous” petitions initially 
follow a different course. Since such petitions are not in printed 
form, normally only one typed or handwritten copy being filed, 
the office of The Chief Justice as a matter of convenience first 
prepares outlines of the issues in each case for distribution to 
the other Justices. These are then followed by a circulation among 
the Justices of the filed papers in all capital cases and in cases 
presenting questions of possible significance, the papers in all 
other cases being of course available to any member of the Court 
desiring to examine them. From this point on the procedure is 
the same as that already described for other petitions. 

By long-standing and undeviating custom the affirmative vote 
of four Justices is sufficient to bring a case up on certiorari. ‘This 
unwritten rule derives from the sensible view that if four Justices 
think that a substantial showing for review has been made out 


23 This Docket was established at the 1945 Term to cover Extraordinary Writs 
and other special types of applications. At the 1947 Term the Miscellaneous Docket 
was enlarged to include all petitions for certiorari and appeals in forma pauperis. 
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under a criteria of Rule 19, this is good enough proof of it. It 
must also be recognized, however, that this ‘rule of four,” if not 
administered with the utmost respect for the purposes and tradi- 
tional limits of certiorari jurisdiction, may operate to bring cases 
to the Court which should not be there. That possibility is illus- 
trated by the sharp division in the Court, already a matter of 
public record, as to the wisdom of bringing up those cases under 
the Federal Employers’ Liability Act or the Jones Act which 
present essentially only factual issues.** So far, however, all but 
one of the Justices who believe that the review of such cases is 
not a profitable expenditure of the Court’s time have neverthe- 
less adhered to the view that once before the Court under the 
“rule of four’ such a case should be disposed of on the merits, 
rather than by dismissal of the writ as “improvidently granted” 
by a majority vote after the case has been argued. This view rests 
on the premise that unless the argument reveals factors which 
were not known or fully appreciated at the time certiorari was 
granted, such course would in effect amount to undoing the 
“rule of four” in this class of cases.?5 

Another aspect of the certiorari procedure should be men- 
tioned. Only in the rarest instances does the Court give its rea- 
sons for denying the writ in a particular case. This practice is 
backed by solid considerations. Because of the great volume of 
petitions, the giving of reasons for denial in individual cases 
would make such severe demands upon the time and energies 
of the Court as to undermine seriously, if not defeat, the very 
purposes which led Congress in 1925 to give the Court the broad 
control which it has over its appellate docket. This drain upon 
the Court would be compounded by the likelihood that such a 
course would in many instances entail the multiple expression 
of views, since the reasons for a denial of certiorari frequently 
vary among the different Justices. For the same reasons Justices 
who disagree with the denial or grant of a petition customarily 
refrain from noting their dissents. 


24 See, Rogers v. Missouri Pacific R. Co., 352 U.S. 500, 524, 559- 
25 Ibid., 559, 564. 
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In addition, statements by the Court of its reasons for denying 
certiorari in particular cases might tend to give such action a 
precedential significance, not only with respect to petitions seek- 
ing review in future cases involving similar questions, but also 
perhaps on the merits of the underlying issues. Either tendency 
would be unfortunate. Flexibility is of the essence of certiorari, 
and it is by no means unknown for the Court to grant the writ to 
consider an issue which at an earlier time it had refused to review. 
A denial of certiorari establishes no more than that there are not 
four members of the Court who consider the issue of sufficient 
importance for review. The denial of a petition, as the Court has 
frequently said, and finally, after the fullest consideration, has 
decided, is without legal significance as regards the merits of the 
controversy.”¢ 

It must be admitted that the Court’s practice of not giving 
reasons for denials of certiorari in particular cases is at the 
expense of some guidance to the Bar concerning the factors mak- 
ing for or against the granting of the writ, and to that extent is 
at odds with the desideratum of accomplishing a reduction in 
the number of futile petitions. Nevertheless it is clear that such 
a criticism must yield to the force of the considerations already 
outlined, and that education about the certiorari process must 
be tackled along broader lines. Of course the Court itself must 
be careful to avoid granting “‘uncertworthy” petitions, lest law- 
yers be led to believe that the rules governing certiorari are so 
capriciously applied that their only prudent course is to “take 
a chance”’ that their petitions may find favor too. It might also 
be worthwhile for the Court to make more frequent its past 
occasional practice of issuing statements, in appropriate cases, 
giving the direction of its thinking as to the fitness for review 
of various recurring categories of issues.27 More than this the 
Court could not do without impairing its ability to fulfill its 
main duties. 


26 See, e.g., United States v. Carver, 260 U. S. 482, 490; Brown v. Allen, 344 U.S. 


443, 451, 452, 491, 492. 
27 See, e.g., Layne & Bowler Corporation v. Western Well Works, Inc., 261 U. S. 


387; Rice v. Sioux City Memorial Park Cemetery, Inc., 349 U. S. 70. 
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5. SOME OVERALL OBSERVATIONS AND CAVEATS 
FOR THE FUTURE 


The purposes of the Judiciary Act of 1925, which so largely 
substituted discretionary for obligatory jurisdiction, was to en- 
able the Court to keep abreast of its work by disencumbering its 
dockets of an influx of cases which should not be there, and 
releasing its energies for the disposition of cases which are prop- 
erly the business of the Court. The basic change in the Court’s 
operations wrought by the Act was a shifting of a substantial 
amount of the time theretofore spent on the adjudication of cases 
to the process of deciding what cases should be adjudicated. In 
terms of dispatch of business and docket clearance there can be 
no doubt that the 1925 Act has worked extremely well. The total 
number of cases annually disposed of has risen from a range 
between 600 and goo for the eight Terms ending in 1927, during 
which period pre-1925 Act conditions obtained in whole or in 
part, to just under 1,800 for the 1957 Term. Yet despite the sus- 
tained mounting trend of its business the Court, since 1930, has 
been able to close each Term with its dockets substantially cur- 
rent; that is, all cases ripe for action have been disposed of by the 
end of the Term, except those set for reargument. 

At the time the Act of 1925 was passed the rapid growth of the 
Court’s certiorari business could hardly have been foreseen. Dur- 
ing the past eight Terms the number of petitions dealt with by 
the Court has grown from 987 to 1,462. Increasingly, the time 
required to handle the certiorari work and that needed for the 
adjudication of cases, and more particularly for the writing of 
opinions, are coming into competition. This is something that 
gives food for thought. On the one hand, the willingness of Con- 
gress to relinquish to the Court what in practical effect amounts 
to control of its appellate docket naturally presupposed that the 
Court would exercise this responsibility with a proper degree of 
deliberation. And if through lack of adequate time the Court 
should fall short in taking cases which are properly its business, 
certiorari would soon come to be regarded as an unacceptable 
method of appellate review, something which would be disastrous 
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to the proper functioning of the Court. Conversely, were limita- 
tions of time to result in letting down the bars on the selective 
process, so as to lead the Court to take cases which may be deemed 
to fall outside the appropriate orbit of review, it would not be 
long before the Court would find itself drifting back to the pre- 
1925 days of docket congestion. Hence the Court must not cut 
corners in the amount of time necessary to the satisfactory man- 
agement of this branch of its work. 

On the other hand, certiorari would be self-defeating if its 
demands upon the Court’s time were allowed to impinge upon 
the adjudicatory process. For after all the Court exists to adjudi- 
cate cases, and certiorari is but an ancillary process designed to 
promote the appropriate discharge of that duty. It would indeed 
be unfortunate were the demands of certiorari permitted to en- 
croach upon the processes of adjudication, as by leading the Court 
to cut down on the number of cases it had time to decide, to 
consider on a plenary basis or to dispose of with full-scale opin- 
ions. It would be still more serious if the demands of certiorari 
should ever reach the point of making significant inroads on the 
amount of time which the individual members of the Court 
could afford to devote to reflection upon the decision of impor- 
tant issues. 

I think it can fairly be said that none of these things has come 
about so far. To the extent that statistics may tell the story, the 
figures of the last five Terms, during which the number of peti- 
tions for certiorari acted on by the Court increased from a total 
of 1,217 for the 1953 Term to a total of 1,462 for the 1957 Term, 
reveal no significant distortions on either the “certiorari” or 
“adjudicatory” sides of the ledger. 

As to the certiorari side of the ledger: 


No. Pet’ns No. Pet’ns 
Term Acted On Granted 
1953 1217 88 
1954 1146 120 
1955 1361 139 
1956 1425 177 


1957 1462 144 
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As to the adjudicatory side of the ledger: 


Cases 
disposed 
Cases of with Dissent- Per Cur. 

Adjudi- Argued Full Scale No. of ing After 
Term cated Cases* Opinions Opinions** Opinions Argument 
1953 172 113 84 65 54 23 
1954 189 105 86 78 45 16 
1955 222 123 103 82 52 18 
1956 236 145 112 100 62 23 
1957 297 154 125 104 72 27 


* Including cases thereafter set for reargument. 
** In some instances more than one case was treated in a single opinion. 


These figures show, on the one hand, that there has been no 
falling off in the number of petitions for certiorari granted, and, 
on the other hand, that the numbers of cases adjudicated, argued, 
and disposed of with full-scale opinion writing have all increased. 
There has been no significant increase in the number of cases 
disposed of after argument by per curiam opinions. While it can 
therefore be said that the certiorari work, despite its continuing 
growth, is still within manageable proportions, it would be short- 
sighted and unwise not to recognize that preserving the certiorari 
system in good health, and in proper balance with the other work 
of the Court, are matters that will increasingly demand thought- 
ful and imaginative attention. As I have tried to show, the essence 
of the problem as things stand today is to guard against wasteful 
encroachments upon the Court’s time by preventing an increase 
in, if not reducing, the volume of improvident applications for 
certiorari. Frankly, I doubt whether much can be accomplished 
towards this end through the administrative processes of the 
Court itself. The two administrative devices which most obvi- 
ously suggest themselves as means for dealing with the situation, 
namely, to have petitions for certiorari disposed of by some pro- 
cedure short of action by the full Court, or to impose a special 
cost penalty upon those filing patently improvident petitions, 
would seem to be either unacceptable or unworkable. The first 
would be objectionable because anything less than action as a 
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unit would be foreign to the ways in which the Court has always 
functioned, and is hardly compatible with the proper discharge 
of its responsibilities as the Nation’s highest judicial tribunal. 
The second would probably be impractical because of the well- 
known reluctance of American judges to put obstacles in the way 
of access to the courts, no matter how ill-advised a litigant’s 
actions may be, and because such a rule would be especially diffi- 
cult to administer in this instance. 

In short, I think that the best hope for safeguarding the future 
lies in the Bar taking hold of the situation by discouraging abuses 
of the certiorari procedure, whether born of ignorance of the 
nature of the process or of lack of responsible abstention on 
the part of lawyers in seeking to bring “uncertworthy”’ cases to the 
Court. Looking ahead, it is hard to think of any greater contribu- 
tion that the Bar could make to the effective functioning of the 
Court. 


Author’s Note: I desire to make acknowledgment of the valuable research 
assistance received in the preparation of this paper from Miss Helen Lally 
and Mr. George R. Houston of the staff of the Librarian of the Supreme 
Court of the United States. 











‘““The Criminal Prosecution in England’’— 
A Review* 


By A. EDwARD GOTTESMAN 


Too little attention is paid to English as a language; careless 
use or outright neglect deprive many of us of very good words. 
Perhaps English is entering its period of decadence; its time may 
be almost up. Latin survived in sound order as a vital language 
for no more than a thousand years; English has run more than 
three-quarters that term already. Dictionaries of English record 
meanings and descriptions almost lost to common usage today. 
I cite for my example the word “‘epigram’”’; the definition I call 
attention to: “an interesting thought represented happily in few 
words, whether verse or prose.” 

An imprecise definition, yes, and a secondary one at most, I 
admit; but I find it the exact term to describe Sir Patrick Devlin’s 
most recent book, ““The Criminal Prosecution in England.” Each 
phrase of the description fits perfectly: “interesting thought” 
and compelling philosophy; “represented happily” where happily 
means both “aptly” and “gracefully”; “in few words” and well 
chosen ones; “whether verse or prose’’: Devlin’s prose is compact, 
clear and delightful, with some of the rhythm and consistency of 
good poetry. 

The bulk and weight of example indicate that praise of style, 
readability and the use of solid everyday language is out of place 
in reviews of legal works. These qualities stand out so clearly in 
Devlin’s writing that I should be more willing not to call it 
“legal.” Its title promises subsequent connection with the law, 
but Sir Patrick denies at the start that the title adequately repre- 
sents the contents. He emphasizes that his subject is the adminis- 
trative side of the procedure for presenting criminal defendants 


Editor’s Note: Mr. Gottesman (A.B., Chicago 1954; LL.B., Yale 1957) is the 
Fellow of the Association. 

* The Honorable Sir Patrick Devlin, ‘““The Criminal Prosecution in England” 
(New Haven: Yale University Press: 1958) 150 pp. 
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for trial; his initial question is the degree to which judicial con- 
trol is exercised over the investigative and prosecuting functions 
of the police in England. 

The history of the criminal indictment and inquisition and of 
the ways in which they are drawn shows the shift of the investigat- 
ing role from the grand jury to the justices of the peace or magis- 
trates (the titles are interchangeable) to the police, the last not 
appearing on the scene until the nineteenth century. The judicial 
side of the prosecuting authority tends to stay one step behind 
the developing investigating power. The grand jury at first was 
both an investigating and prosecuting power; when the grand 
jury was no longer composed of persons who could personally 
testify to the commission of crime, it became a judicial body 
entrusted solely with returning a “true bill” of indictment, which 
was and still is the instrument of prosecution. The justices then 
took over the duties of investigating the crime and presenting 
the evidence found to the grand jury for the decision to prosecute. 
In time, the justices began to assume the judicial functions of the 
grand jury, and to make the decisions themselves about when to 
prosecute. This is the development that led to the obsolescence 
of the grand jury, its eventual confinement to ceremonial func- 
tions, and its abolition in 1933, an event which still perplexes 
even those Americans who know of it. The creation of the 
police freed the justices from investigative functions; the jus- 
tices took over the role which had proved fatal to the grand 
jury, the role simply of “committing for trial” or authorizing 
the prosecution. Sir Patrick goes on to the most recent act in this 
historical drama: the assumption by the police, under control 
of the judges of the High Court, of the task of accusing the sus- 
pect, and, in effect, of forwarding his prosecution. This progres- 
sion raises a crucial point: are the functions of the examining 
magistrate being replaced by the judicial, or at least judicially 
controlled, aspects of the functions of the police? Devlin’s sug- 
gestion that we now have caught this process in course is an 
exciting idea. 

Having reviewed the march from Runnymede through the 
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Shirehall in Warwick, where one can still see an example of the 
ceremonial devices that surrounded the slow death of the grand 
jury, to the Criminal Investigation Division of the London Metro. 
politan Police at Scotland Yard, Devlin focusses on the limitations 
imposed by the judges of the High Court upon the powers of the 
police. Devlin points out that the judges do not restrain the police 
at all in their purely investigatory quest, but that as soon as the 
decision to charge a suspect has been reached, the judges pro- 
hibit further questioning of the person who has now been trans- 
formed into the accused. At this point, even if it comes in the 
middle of an interview, the police must moreover administer the 
“caution,” which is the solemn reminder of the rights and dan- 
gers of the accused. 


“Do you wish to say anything to the charge? You are not 
obliged to say anything unless you wish to do so, but 
whatever you say will be taken down in writing and may 
be given in evidence.” 


What does the caution mean? Devlin describes its underlying 
meaning in pointed phrases: 


“The real significance of the caution is that it is, so to 
speak, a declaration of war. By it the police announce that 
they are no longer representing themselves to the man 
they are questioning as the neutral inquirer whom the 
good citizen ought to assist; they are the prosecution and 
are without right, legal or moral, to further help from 
the accused; no man, innocent or guilty, need thereafter 
reproach himself for keeping silent, for that is what they 
have just told him he may do. The caution, the charge, 
the arrest—any of these three things show that hostilities 
have begun and that the suspect has formally become the 
accused.” 


The restrictions imposed on the police are mainly pressed 
informally through the bar and the bench, and have been partly 
codified in the Judges’ Rules, which form the Appendix of this 
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small volume. But in many ways, the police formulate and abide 
by these restrictions on their own initiative. 

How can the police prepare their case without the opportunity 
to question the accused about the facts? The problem is one 
that has prevented many countries from adopting the English 
system of inquiring into and prosecuting crime. Devlin insists 
that England gets along quite well under the present system. He 
remarks that most persons charged with crime make a statement 
voluntarily, either because they are innocent, or wish to appear 
to be. Sir Patrick illustrates this point with an amusing hypothesis: 


“If you are charged with committing a crime at 8:30 in the 
evening when in fact you were dining with the Home 
Secretary, you would have to exhibit an almost fanatical 
attachment to your constitutional rights if you were to 
fold your arms, keep silent, languish in custody for several 
weeks until your trial came on, and then subpoena the 
Home Secretary to destroy the prosecution. The Home 
Secretary is of course not usually available in support of 
alibis.” 


Devlin deals with the problems of arrest and detention, and 
procedure for bringing cases before the examining magistrates 
for committal, with the same insight and spirit he gives to the 
problem of interrogation. But his most salient point is when he 
indicates that the police have voluntarily taken over much of the 
judicial function which was originally the sole province of the 
magistrates, and, before them, of the grand jury. Although it 
sounds almost too characteristically English, the fact is that 
bad cases are not often presented to the magistrates. Thus, the 
police in the first instance carefully screen the cases on their own 
initiative, with the result that when cases are presented, they 
almost invariably result in a committal for trial. The function 
of the magistrates has shifted a degree to the police. 

Self-restraint by the police in prosecuting poses interesting 
problems. Does the English system adequately keep the peace of 
the country? Devlin and data argue that it does. In some manner, 
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the police have struck a balance between ardor for conviction of 
criminals, and fair-minded respect for the rights of the citizenry. 
Although the police have assumed and discharged these func- 
tions on their own motion, the system provides safeguards in the 
control of the judges over the police and the bar. This unique 
almost entirely unwritten system provides an organic model for 
nations increasingly concerned with the menace of crime and the 
punishment of it. Devlin’s concise and engaging exposition of 
this system provides an important insight to a remarkable solu- 
tion of the problem of detecting and prosecuting crime. 











Committee Report 


COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 835 


Joint Opinion of the Committees on Professional Ethics of The 
Association of the Bar of the City of New York and the New 
York County Lawyers’ Association on the subject of obtaining 
for compensation signed articles from judges of one of the 
courts of New York of articles dealing with certain phases of 
practice, procedure and substantive law in that court to be 
used by a former judge of the Municipal Court in the publica- 
tion of a “Law Digest” on those subjects. 


Question: A former judge of the Municipal Court of the City of New York, 
who is now in private practice proposes to prepare and publish a “Law 
Digest” dealing with certain phases of practice, procedure and substantive 
law in one of the courts of New York. He intends to practice in that court. 
He proposes to ask several judges now sitting in the same court to contribute 
signed articles dealing with these subjects. The judges will be compensated 
for these articles. He asks whether there is anything unethical or improper 
in soliciting and publishing such material from these sitting judges. 


Opinion: The Canons of Judicial Ethics permit sitting judges to write and 
publish articles or books on legal subjects for pay, providing “such course 
does not interfere with the due performance of his judicial duties.” (Canon 
31 of the Canons of Judicial Ethics.) There is also, of course, nothing 
improper on the part of an attorney in writing a book or article on a legal 
subject. (Canon 40 of the Canons of Professional Ethics.) 

However, this Committee feels that the proposed project, which con- 
cemplates signed articles by sitting judges to be written, published and sold 
by a lawyer who will be practising before those judges, violates the spirit of 
the Canons of both Judicial Ethics and Professional Ethics. We believe that 
the ultimate result of such a publication—whether intentional or not—would 
be to create the impression among litigants in that court that the lawyer has 
some extraordinary and privileged standing before the judges who contrib- 
uted articles to the book. It could well lead people to believe that the advice 
and services of this attorney would be more authoritative and beneficial than 
other lawyers who practice in that court. 

We think that the spirit of Canons 25 and 26 of Judicial Ethics may be 
violated by this project because reasonable suspicion may be aroused that 
the judges in submitting such articles are using the prestige of their office 
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for the success of private business, and also because the relationship might 
normally tend to arouse suspicion that their judgment might be biased or 
their attitude not impartial in the administration of their judicial duties, 
(See Canon g of the Canons of Professional Ethics). 

We think that the spirit of Section 27 of the Canons of Professional Ethics 
may be violated because “the importance of the lawyer's position is being 
indirectly advertised.” 


November 6, 1958 


OPINION No. 836 


Question: Would it be an unethical practice for an attorney to tape record 
or monitor telephone conversations with another attorney without first 
advising the other attorney that the conversation is being recorded for pos- 
sible future use? 


Opinion: To tape record or monitor the conversation of another may con- 
stitute a violation of law (see for example 47 USC 605) and, if so, would be 
an unethical practice. The Committee does not pass on questions of law. 

To the extent tape recording or monitoring the telephone conversation 
of another without his knowledge is legal, it nevertheless would constitute 
a violation of Canon 22 in the opinion of the Committee. 

Canon 22 provides that ““The conduct of the lawyer . . . with other lawyers 
should be characterized by candor and fairness.” Our opinion 813 found the 
“employment of a concealed tape-recorder” was not consistent with candor 
and fairness. There an attempt was later made to use the recorded conversa- 
tion during argument in court. 

The specific question posed to the Committee here involves the “possible 
future use” of the recorded conversation and, indeed, it is difficult to con- 
ceive the purpose of making a recording unless some future use is contem- 
plated. While it might be argued that a recorded or monitored conversation, 
if used purely as an aid to the memory of the lawyer who was a party to the 
conversation, is not objectionable, this raises grave practical difficulties. A 
tape recording is a permanent record that may come into the hands of others 
so the future use may not be wholly within the control of the lawyer making 
the recording. 

This, in the opinion of the Committee, points to the essence of the objec- 
tion to the practice. The conversation of one of the lawyers is being per- 
manently recorded, yet he has no copy of the record and does not know of 
its existence. Frequently the telephone or personal conversation is purposely 
used in lieu of a written communication because of the freedom of discus- 
sion. The average person does not phrase oral conversation with the same 
precision he would a written document and the interplay of conversation 
often results in uncompleted thoughts and ambiguous statements. Therefore 
to conceal the fact that the conversation is being recorded is not candid and 
fair. This conclusion is supported by the statement in our Opinion 832 that 
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“The Committee is of the opinion that it would have been clearly unpro- 
fessional for the lawyer to make or to arrange to have made a recording of 
an ‘off-the-record’ discussion between the parties and their attorneys,” citing 
Opinion 813. 

Any practical need for such a record can be met by advising the other 
party that the conversation is being recorded. 


November 6, 1958 
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